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out any further act on his part, had the effect of a contract ; a 1868. ; 
but itis unnecessary for us to decide this. We must reverse Wikauoeant 
the decision of the learned. Judge ; ‘and, as there may bea . # a ° 
defence to the suit on other grounds; we must remand it for soak Bea 
re-trial : and the costs of this appeal will be costs in the suit. cxanp et al. 


Decree reversed and suit remanded. 


sAttornpy for the plaintiffs : C. Tyabji. 
thorneys bg the defendants: Hearn, Olébolands and Peile. 
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1868, It is a principle recognised by the laws of many countries that claims 
Srcy. oF of the Crown or State are entitled to precedence, ¢..7., the Hindi, Roman,” 
Stare yor and French Codes, the laws of Spain, the United States of America, Scot. 
° pap land, and England. 

Bompay 


“Lannie & Puls was an ‘appeal | from an’ order made’ iby Arhoulayes 
parete Oe in the First Division Court; on the 29th: ‘of ‘Suly 1867... 


: The appeal was argued. afore Cowen ©. zi: and Wiirasi, - 
Ay onthe Teh, 20th, and 21st of December 1867, 


the ‘appellant, cited Stat. 21 a 22 iets Cc. 106 3°22 & war 
Vict; -c. 41; 53 Geo, TILy'c. 155, 8. 111; 24 .& 25 -Vict., .. 
_&. 67, 8, 24; 11-& 12 Viet, 621, -8, 62; Giles ‘vy. Grows 
{a )3, Laing vi Ingham: Ve ‘Wildes v: The Stores, ‘Cowra . 
of Trinidad te) ; “Viscoufit. Canterbury v. The Attorney General*- 
(d)3 State 8 & 4-Win. LVS: 6. 85; 8,48; The Mayor of. s 

; stones: v. The Bost Titdia Company (e) ; The Advocate’ General ; & 
+¥e Richmond. she Advocate General-v:-Ranee Surnomoye, s 


: ~ Dossée ( 3 ‘Khar Raoot. cet Dihanbajee Kan (h) 3 4° ee: 

Bae. Ab., » Prerogative, Ed; Ry. Wright (@); Com. Digs. ; 
pulininank: R.; 3 The Attorn y General vy. Donaldson (i); Baron.’ ot 

gee ahaha, de Bode’s Case. (hk) ; Mersey Docks Case (1) ; and Li; R. 2 Q. B., ~ ¥ 
 eage 493, and 11 Jur. N. &, 1 por Cockburn, OSs ‘p. 465. : | 


Green, on :the same, Bide, cited, ‘Code. Napoléon, dng “2098 ; 
~The Collector of: Masulipatain ve Cawaly Vencata, Nan napa. ae 5 
(in) ; Gunga Rupa v. Bapoo Gungadhur, Coram, Sausse, C.J., 

“ (escheat) ; The: Seoretary of State * v. Kamaches Boye Sahabes eae 
(ny 3 2 Wms-on Exors. 898 ; 3 Otway y. Ramsay: (0) ; -Prideaux 
08 pean 178; Poke R. 101; , Grove v. Aldridge my, 


me (a) 1 Cl & PF: 79, 143° 167 212, 213; 218; Sec. 9'Bing. 12 

7 (2) 3 Moo. P. C..26, ¢) Ibid 200, {d) 1 Phillips 306: 
“ “(1 Moo. ed Agi WB. (f) Perry's Or-Ca, 566. 
“(g) 9 Moo: Ind ‘App. 387; (A) 2 Borr, 30 

. ..(i)-1 Ad, and E, 436 Crompton’s ‘8 :Argumen 
. e 7 M. & W. 422; and 10 ibid” 17. 


(}) 18 Q. B. 364, per Wilde, C378." (0) 11 Je. Ni. S: 746; 7a, 
(m) 8 Moo. Tna. App: 500, 529." (@) 7 Moo. Ind. App. 476. 
(9) 4B. & ©, 414,416 nix per Lord, Hardwicke, )9 
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- Bombay Landing and. ‘Shipping,Company, for Rs: 1,568-0-10 
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The Attorney General v. Walmsley (q) ; | Kent’s Comm, 262, 1868. 
268 (et ib., Fisher v. Blight) ; Stat. 88 Hen, VILL, ¢. 89, gine OF 


Inpta 


Dunbar, for the respondents, cited The Attorney General v. % 
BomBay 


Dakin (vr) ; Com. Dig, Administration C, ; 2 Wis. on Exors, Lanprve & 
894; Act X. of 1866, , Surprine Oo, 
“S Dhe Advocate General, in reply, cited Parker R. 95, 99, ° 


40K 260, °262,:263,; Sir William Herbert's Case (s) ; West 
“on Extents, p. 2; 3 Bac. Ab., Exors. and Admors., L. 2; 


Bs OR Cur, adv, vult. 


Wenders J J. :In Suit No. 631 of 1867 at the Original 
© Civil Jurisdiction side of this ‘Court, the Secretary of State _ 
in Council’ of. India; on'the 17th of May 1867, filed his 


4 


: paint. against, the Bonibay Landing and Shipping Company, 


Limited, to recover moneys due to the plaintiff for work done 
; “by the Government. artisans at the Government Dockyard 
16 property of cthe;, Bast: Tndia Company) for the 


iy sentec to the: court, praying that the wainabus 
3 ntinued under the supervision of the court. 


On: “ates 6 Oth of Taly., 1867; ‘thé Seoretary of State recovered, * 


“in: the: ‘Third Diyision . Court; before. Sir Charles Sargent, 


ain the: action, No. 631 of 1867, against, the 


and costs}‘and interest fromthe 11th: of March.1867. until 
paynitnt 5 but, ,Sir. Joseph. Arnould,, having been. jnformed 
that: Be ‘petition, to. wind up the company under, the supervi- - 
“of. AS court was pending,-stayed. the execution of the *% 
; =-(q)’ 19M. and W..179."° a 


“o Li. Ri2, Exch. 290 W N. No.-27. for ae 192). 
G: Rep. OG I.1. 


1 (@).2 Rep. 12.0% 
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__1868.__ judgment, notwithstanding the opposition of the Siri 
Secy. OF 


Stare For General on behalf of the plaintiff, 
es _.».:On- the .29th of July 1867, an order on the ‘petition > was : 
oo F made, by Sir Joseph Arnould, directing that the company : 


Smrinc Co. should be wound up under the supervision of the'court, and’. 
at the same time cause shown by the Advocate General” 
against the Judge’s order nisi of the 20th of July, that the’ 
-stay of the suit: should be continued until further order, was _ 
disallowed, and the order to stay was. made ‘absolute. On ~ 
~ the’same 29th of July, an application to him by the.Advocate 
General, that the winding up of the company: should be. 
without prejudice to the payment in full of the debt, interest, a 
and costs given by the decree of the 9th of. July 1867; and: ’. 
_ that such payment should be made’ in priority to the claims 
a all other creditors of the company, was refused, : 


“By. consent of the learned counsel on both neat a yas” 

= “arranged that, notwithstanding any peculiarity in the form ; 
“of the application, and proceedings before Sir’ Joseph. 
"~ Arnould, the questions to be argued before him should be :. 
whether the judgment recovered by the Secretary of State, 
was entitled:to precedence over the’ claimis of the ordinary: 
creditors, who sought the benefit of: the winding-up order 


_and, accordingly, whether the execution of that jndgmentrant: : 
mghiy stayed. 


ay 


Upon, that: understanding the matter was argued before. 
“Sir Joseph: Arnould. Against “his orders then made,’ the 


present appeal was- brought, and’ the ease has been argued e 
before us on the-same-basis. «2. (0. te ‘ ne a 
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a x preliminary Guedtion here i is; whether, assuming, “Ist, eg 
y that the nature of the causes of action in respect of which. ': 

* the judgment has been obtained, présents no difficulty? 4 ‘and; me 

; “2ndly, that’ the Secretary of State in» Council is, in, suits, 
ae ‘brought’ by him, entitled, under. ordinary ‘circunistances, 6 
“... * ‘the benefit of the prerogative of the Crown as to precedence; 
i ‘he Tndian Companies’ Act, X. of 1866, does not, in sucha .- ”: 


“ease as the prosént, reduce him to the same position as that So 
cof common cr editors. 
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{ On that point we have not felt any doubt. The Crown is 
not, either expressly, or, as we think, by implication, bound 
by the Indian Companies’ Act (X. of 1866). That Act has 
not worked any alteration of ownership in the property, 
against which the Advocate Gener al, on behalf of the Secre- 
tary of State, seeks execution. ‘The ownership still remains 
in the Bombay Landing and Shipping Company, and, that 
being so, the doctrine which previ ailed in Giles vy. Grover (u) 
applies. The cases of The Attorney General v. Capel (2), 
and The King v. Crump and Hanbury (w), there cited (x), 


* assignment the Darlteber Acts did not bind the Crown. 
In The King v. Cotton (a), “Chief Baron Parker says that the 


reason,” and adds : “ Nothing bars the King, but the assign- 
“ment, and that bars him, Bepanse it has altered the property 


: in the ggods.” ; Sheers . . 
‘ It not appearing. 5 iat ‘the: sight (if ‘any) of the Crown to 
: uprecedence’i is, either expressly or by implication, taken away 


: ~‘by the Indian ‘Companies’ Act, or any other special legisla- 
tive ‘provision which hasbeen brought to our notice, affect- 


40 consider ‘the 1 second | question, ‘whichis, whether the nature 


. bgen. obtained, affects the right: of the Crown. 

: “Chief Baron Comyn (Digest, ‘Title Debt, G 1) say s— 

“2 So every person, “who by. any. means is chargeable.to the 
“King” shall ‘be debtor to the. King; for it ‘shall be taken 
extensive : ds where he i ig answerable to “the King for debt, 

- damage; duty, rent, arrear, bo? »(b). Sir Edward West, the 
first, Chief Justice of the Supreme Court of Bombay, in ‘his 


= (w). 9 Bing: 128, 253, 266, 267, 2725 1 Cl. ‘& EB: 72. 
 (y) ‘Sir Wn. Tones 202) ‘and see Parker R. 127, 


ay Soars 202.07 ex at (a) Parker Ri 112, 127, 128, 
1 ) Godbolt 293, ; 


reason. given ‘by Sir Bartholomew Shower in his reports,. 
‘namely, “ that: tho property was not altered, is the true” 


dng case SO circumstanced as the present case, we proceed. 


e of the causes of 4 ti on espect of, which the judgment has. 
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Audley v. Halsey (y), and Jtew v. Pizxley (2), show that before 


: Preatize on EBxtents, P 25,. , says ¢ se “Wherever there.is such a 


© 2 Shower 481, (w) See Parker R. 126, °: (0) 9 Bing. 253, a7 a 
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1868. debt due to the Crown as that an action of debt, or indebj..” 
Silda tatus assumpsit, might be maintained against the debtor, = 


INDIA were it due to a subject, such debt may, it is apprehended, 
Bonar be found under the inquisition, for the purpose of Spel ® 


# pean La scire facias, or ‘immediate extent for iti’? 


nn TOE DO RA TRS 


A ver ry careful ekainination of the ‘nglish aithdviting has 
not enabled us to discover any: instances in the case. of an 
extent in chief against the King’s debtor, or in’ that of an 
extent in chief in the second degree, 4.2 .» by the, Crown 
against the debtor of the . King’s debtor, i in “hich a disti 
tion has been taken “with regard: to ‘the: nature of the ‘deb 
“due to the King though by the Civil Law. ‘the preference : 
“given to the State, so far at least as it is secur’ red: by’ 


pignoris (tacit or implied mortgage) appears to be subjected 
to restniouions (ule ie P. 34, te {n]). ‘ : 


eeeey 
t- 


Witz 
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: “of the process of the. Crown, a _ distinction has been taken, 
where the King’s debtor who sued out-the extent in aid, wa 
neither the. officer: of, moran accounting party to;. the. Crown 
In The King in ond of ighes Ve Wilton. (5, an extent:in-s 
obtained under* such circumstances; “was, set-aside, 
improvide: emanavit.. “But the Secretary, of: State in: Coung} 
is not in the same position. as a King’s debtor, and an: exe? 
2 02g ; cution at his suit cannot be regarded as an extent i in.al 
of Pea oR We think that .the nature of the causes ofgaction., for’ whic is .. 
“ - =" | the judgment was obtained in this case, Pamndt¢ 0) itself’ affect . 
oy ; the right (if any) of, precedence, coms ed 


Be: Se eee : Ta tho c case of an ‘extent in aa, -in, oider, to. ‘regent rabies 
f 


i Ac pte” The third and 3 remaining iibstion’ hai otabaiueel us th 
f im _. 0 ©) oghief difficulty? That question i ‘is, whether the Seoretary of 
State in Council for India is’ entitled; in. respect of payment 
™, of debts, to the’'same precedence as ‘the Crown wonld:be in 
 “,, England? -In considering that question; we have not: overs; 
_» looked certain English statutes (9 Aring, e. 10,: 's, 30 ; 14% 
"18: Viet., ©. 42; 8. 815 28 & 29: Viet: 0.124, ‘j “Sand 4), 
and Act XXXII. of 1860, sa! 185 and 188, of the Government * 
vis 1 OF ae which, it may he’ asserted, tend. tn show Lares with- 
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out express lagiatntion ‘to that effect, neither’ the Secretary 
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Srcy, oF _ 


of ‘State in Council, nor any party other than [Her Majesty — granm por 


‘herself, or her Law Officers, can bo entitled to precedence, 
or bo in a better position with regard to execution than any 


InpIA 


ordinary subject or body corporate. The object of the Stat. gurprie Co. 


9 Anne, c. 10, s. 30, appeared to be to render postage debts, 
not. exceeding £5, recoverable in a summary manner, as 
small tithes were, before Justices of the Peace. That section 
‘farther prayided | that “such debt or sum of money shall be 
. preferable .; in” payment by the person.owing the same, or 
. from whose ‘estato the same is or shall be due, before any 
sy debt, of any sort to any: private person whomsoever.” ‘Those 
debts. are: in ‘the. same section described as “due and owing 
‘to the Receiver: General of the said” (Post Office) “ reve- 
‘s, nues for Her “Majesty’s suse.” The mode of recovery of 
< small tithes was fixed by: a prior > etait, 7&8 Wm. IIl.,c. 6, 
which did'not’ confer ‘upon:small- tithes any preference over 
other claims: j and. as the statute of Anne applied the mode of  - 
* recovery” appointed ‘for’ small tithes ‘to postage claims not 
a exceeding, £5; its no doubt, was considered prudent expressly 
‘to! reserve” “to ‘sich ‘postage claims. a priority of payment. 
_ The Stat.. 14: °& 15 Vict: 8.42, related to the separation of the 
direction. of Her Majesty’ s° Woika'and Public Buildings from 
he management: of Her’ Majesty’ 8 Woods, Forests, and Land 
‘““neyennes, The 29thy 80th, and: 31st sections ‘related to us is 
‘4 by” or’against” ‘the: ‘Commissioners or ‘the Attorney General. 
The 31st'section’: -contairied the following proviso: “ Pro- 
“vided that nothing ‘in ‘this Act contained shall extend- or 
‘be, taken: o prejudice: or affect the’ prerogative or rights of 
- :Her Majesty; or the. right, power, or duty ofdHer Majesty's 
‘Attorney. General, to:sue.or defend, or: other. rights, powers, 
ng Or duties, ‘of such. Attorney General, in regard to any con- 
“tracy, or. any: ‘action;, suit, ‘or’ procesding, whether such’ con- 
tract, * or ‘such. action,’ suit,, orproceeding, shall affect or 
-@phegrn: ‘the _departinent of Her Majesty’s Woods, Forests, 
“and Land Revenués,:6r:the department, of the Commission- 
’ ers ‘of. Hor, “Majesty’s, Works.and. Public Buildings.” That 
= seems to us to have been inserted by way of precaution, and 


“to be declaratory, rather thé to ley down many 2 new rules Seth : 


’ OF 
Statp ron, Mentioned will, ina greab measure, a apply to this proviso also,” 


rr nn onan 
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ee 
observations which we shall make on the statute next to te 


The Stat. 28 & 29 Vict., ¢. 124, consisting of twelve seg. 


LaxpiNo & tions, is supplementary to Stat, 27 & 28 Vict., co. 57, which: Aq 


Uglied pea ene: Sng ~ Rare pers tei ERAT ESE 


“eb, 1864.22. 


* yelated to the purchase and management of lands for the .” 
public service by the Commissioners of Admiralty. Ther 3: % 
first section of Stat. °28 & 29 Vict," ¢. 124, gave them at 
name by which they might be styled in actions, and ‘Suits, » 
or other proceedings, and provided that such actions Fee 
should not be affected by any change. among thé Commis: 
sioners, and that they should be dalle’ to yay — entitled to 
receive costs. 


The 8rd section is: “ Nothing i in this Act, or in the Ad. Be 
miralty Lands and Works Act, 1864, shall. take away <or 
abridge, in any: action or suit, the legal. rights, privileges, 

and prerogatives of Her “Majesty, her heirs and successors, 
but in all actions and suits instituted by or ‘against the Com- 
missioners of the Admiralty, and in all proceedings and 
matters: connected therewith, the Commissioners ‘of the Ad. 
~-miralty’ may exercise and enjoy all such rights, privileges, | a 


and prerogatives | as are for the time being exercised and :, 
enjoyed, in any action or-suit.in any Court of Law or Equity, ‘6 
by Her Majesty, ‘her: heirs or successors, as ifthe Crown 
were actually a party to such aetion or suit.” The 4th sec-3._ 
tion is :°“* Notwithstanding anything i in this. Act, or in The * 
Admiralty Lands and Works Act, 1864,- it shall be lawfal > 
for Her Majesty, her heirs and successors, to proceed by in- 
formation in the Court of Exchequer, or by any other Crown * 
process, legal.or equitable, in any case in- which it. would ; : 
haye been competent for Her Majesty, her heirs or successors, : 
so to proceed if no provisions respecting procedure had been..." 
* inserted.in this Act, or in The. Admitglty Lands and Works . % 


. a is a “ee 
“The Avent of ne arivilegbe to. ie Commis- #e 
sioners in their litigation, and the reservation of the Crown’s 


right to proceed in the Exchequer, no doubt, afford an arga-"* 
ment i in’ support of the legal necessity for sucki- provisions; “+ 
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a such an argument is never, when it stands alone, a very _ _ 1868, 
strong one, and does not relieve us from the duty of inquir- i ii od 
ing into the state of the law previous to such enactments,  Eypra 
Legislation of that kind is often merely declaratory, and aaa 
resorted to pro majori cauteld, and for tho purpose of clearly ditrring Ga. 
notifying to the public what the law is. We should, more- 

over, observe that the provision in the 1st section as to 

costs. has an o osite .tendency. to that of the 3rd and 

“Ath ‘sections, as” indicating that, were the: Legislature to 

have remained. silent, the Admiralty would neither pay nor 

* receive costs; and would be in the same position as the 

Crown was before: the passing of Stat. 18 & 19 Vict., c. 90. 

So far as the general rule still stands, independently of that 

“statute; itis ‘that the: ‘Crown. neither sla nor receives costs: 


a :Btephon. Comm., ath’ Ed., p: 72.” 


What has, been said with respect to. those statutes is in 
“great. ‘part. ‘applicable to:the provision in ‘Secs. 185 and 188 
of Act: XXXII of:1860. ot clear declaration of the priority 


of i income: tax over ‘private. claims: may. have been. consi- 


a ie dered especially. necessary f for the. Mofussil, where the extent. 
46:60" awhich: English. Jaw should: be applied is much less. 


“clearly: defined, thani in. the Presidency towns (Z). _ There are, 
ial: “provisions, : which are variations~ 

priority -of the claim of the 
nto. both of those sections. 


moreover,” certain - Sp 
from the Bnglish, Jay 
Crown, introducéd ii 


“Tn considering the position of thie Secretary of State in 
» Couneil with: Fegard to” the: ‘revenue, after’ mentioning the 
-acguisition of Bombay ‘by’ ‘the, Portuguese, it will-be neces- 


a sary, to refer to.'the’ Treaty; 1 under: which ‘Bombay, “was’ac-. 


: quired: by. the British, aid also to. some of the charters” and 
statutes’ relating. to! India, “and: to ‘Rotice how, in several.” 

: sAnistancpa, those charters’ and statutes’ have dealt with the ° 
ny “revenue, or, pastlonlie items of ‘it,. othe pce of jevying it, 


ata The Mayor a. Lyons v. The East hidia Congo I-Moo- Tad. Abb: 
“lps y? Varden Seth, Sam vs: ‘Luchputty Royjee :Latiah, 9 ibid..303; Dad& 
* Hondji v. saeh Tagushet, 2. Bom. Ay c, Lam 38; edie v. we 
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_ formally ceded. Bassein’ and its dependencies to the’ King. 


(i). Our: much. esteemed ‘friend the: Reverend Dr: Wilson 


“our attention to, and procured for us; the-work of De Couto,: 
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what ‘powers were conferred upon the Company, and wh; ‘ 
at. 
reserved to the Crown. 


Bombay, sometimes called by the Portuguese the Tsing 
of Bombaim, and sometimes the Island of Mahim (e), = 
at, and for some time previously to,the death of Ahmed Shah. 
(f), and thence until its cession to the Portuguese, by. Sultén= 
Bahadur, part of the kingdom of Gujarat (9). Bombay. 
then deemed to be of small importance s compared wit 
Bassein (Bagaim), of which it at that. time ‘was, and sf 
continued to be, a dependency,, until-ceded’ to the Britis 
Crown (h). In A.D. 1534, Sultan’ Bahadur, who-ruled Guja 
rat, and to whom Portuguese writers occasionally giv 
title as well of King'of }Cambay as ‘King ‘of Gujarat; Dein 
hard pressed by the Portuguese on one side-and. the E pe 
ror Humdyun on:the other, made peace with the former. 


Portugal. The treaty of cession was concluded in Deve 
1584, between the Ambassador, of Sultén : Bahadur, ‘on th 
one side, and'Nuno. da Cunha, Governor of Goa, on the 0’ 


the very learned Orientalist and. scholar, has kindly dir 


which contains a “copy ‘of ‘that: Treaty. . . The followmg 
translation of the first Article, taken ftom the copy given b 
De Coutp :— That the Sultan Bahadur gave and made-ové 
from henceforth and for .ever: to the, ‘King of Portugal, ¢ th 
city of Bacaim, with all ite territories, continental. 28 “well: 
islands and seas, with’ all ‘the jurisdiction and sovereignty. 
thereof, with all its révenues and royalty. rights,:in the: Samm 
manner as he, the Sultan Bahadur, King of Gujarat, ‘and 
Captaixis and Thénédars,. chad and: possessed them hitherto 
and. that from henceforth all tho cright which he had: to. 
(e) 4 Bom, H. C. Rep., 0. C. J pe 83, Patent of Mazagen: 

(f) He reigned’ from A.D. 1412'to av. 1443. 

(g) 2 Erskine’s Lives of ‘Baber and ‘Humayun, p 2 

(hk) 4 Bom. H. C. Rep. 0. C. J. . p. 83, Patent of Mazagon 


“() Asia de Joiio de Barros, 4 Decade, Part L; “Live Iv. Cap. XXVUs, 
pp. 527, 530, et seg., Lishon Ed. 1777; Asia de Diogo de Couto, 4 “Decade, re | 
Part IL; Liv, ix., 1 Bap. ii., PP. a, 316, et at £69 ‘Lighon Ta Mis : aca | 
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“+ ys 


‘upon the said territories, islands, and seas so transferred 
and made over to the King of Portugal, ceased, and he re- 
- quested him to send his officers to take immediate possession 


‘of the same.”* 


The ‘island of Salsctte (j) was, as well as Bombay, @ 

dependency of Bassein. Both, accordingly, passed, under.the 
‘Treaty of 1534, to, and were taken possession of by, the Por- 
 “taguese?” “In 1582, two years previously to that: treaty, the 
Portuguese liad made a descent upon the coast, and. overrun 
~ Baséein, Bombay, Thind, and other places (i); . 


ya, a, 


cof Bombay were, by Alfonsus; King of Portugal, with. the 
assent, of his Goundil, and of the Regent Lowisa, ceded. to the 
“ Crown ‘of England in perpetuity, “ with all the rights, profits, 
“territories, and: appurtenances whatsoever thereunto belong- 
ae ing, and, together with the income and revenue, the direct, 
y . foll, and absolute dominion and sovereignty. of the said Port, 
a Islan d ‘and premisés,* with -all their royalties, freely, fully, 

 *éittirely,-and absolutely.” ~ 8 


‘The Portuguese law was mainly founded on the Civil Law, 
| which (with certain: exceptions and restrictions) gave to a 
| debt, due to the State; precedence, over other debts. In his 


i see Que'El Rey Soltdo ‘Badur dava e doaya a El Rey de Portugal da- 
dia para todo sempre a Cidade de Bacaim com todos as suas terras, 
Gssinx firmes; como Ilhas, ¢ imares, com toda sua jurisdigdo, mero e misto 
* “jmperio,-com todas suas yendas,-¢ direitos Reaes, assim, e da maneira. que 
elle Solt#o. Badur, Rey do Guzarate ate entiio, as possuira, e possuiram 
seus Capitaes, e Tanadares. E que dalli :por diante desistia de todo o 
‘direito, que nas ditas terras, Ilhas, @ mares tinha: e que traspassava, .e 
-applicava a El Rey de Portugal ; e que havia por bem, que logo por seus 
officiaes mandasse tomar posse de todo o sobredito:” De Couto, ubi supra, 
“pa3l6. "De Barros would appéar to give an abridgment, rather than a 
copy, of the same Treaty: ‘The Treaty contained several Articles beside that 
“.*  aWove-extracted from De Couto, but they are not relevant to the present 
~ “question... As:to.the death of Babadur Shah, see Elphinstone’s Hist. Ind., 
6th Ed., Appx., p. 678, 0, Tad that ee UY 
Wasa) ; {j) De Couto, General Index, p. i) ie 
“(KY 1 Grant Duff, ‘Hist: Mahrattas,-p. 66, Bombay reprint, 1863. 
v—5 oc fo ats Mie a : 


-. quelle 


~ 


By ‘Aitiéle XI. of the Treaty of the 23rd of June.1661, en- 
- tered into on the ‘martiago of Charles IL.,the Port‘and Island. 
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_the State’as.a creditor is again: very. clearly. agser 
_ and Fiscus semper hohe jus pignotis (n): Tig 3 Lib 


of oF ortieey may. Havel 


~ briefly to ‘such charters, ‘and. 


“Lib. IV., 46, 1; Domat by Cushing, pl. 1758 ; Mackeldeii Syst., pl. 319; ef 


_ “by law, it has with stricter ‘accuracy been’ denominated (Saunders ‘Inst: red 
 p. 216, 2nd Ed,), was not, it would seem; conferred‘by the Civil Law upon 


Pepe et Sg 40) 4 Bom. His Bm O61} viable 


a BOMBAY HIGH CouRY sr he 


Sententia Recepte (/) the doctrine is expressed by ce 


Paulus with characteristic brevity : Privilegium Sisci est; 
omnes eveditores primum-locum tenere. In the earliar aoe 
‘the Empire, jfiscus was the private treasury of the me of 
‘Pey 
ny; bat 
the q 


ror, and was distinct from @rarium, the public treasy 
in later times, and. long before Julius Paulus wrote, 
tinction had ceased> (although noticed by him under -¢y, 
terms jus populi: vand. jus fiset); and’: the term cerarium a 
become merged in-that ‘of Jjiscus (m),.’.’ The preference 


due a 


‘ted: in- th 
propositions Respublica ereditria: omnibus chirographariis on 


ditoribus preefertur: » Dig, Tiib:- XLII, Tit. v, > pl. xxxyi 


Tit. xv.j pl. xlyit 


“Such right to. priority of f. payment of débis as, s the Crown, 


case. of Naoroji. ; 
necessary, to:recur: 


debis, or debts due: to the. o Bast India Compatiye 
ese 


OF Lib. ee Tit. XIL., ‘ph 10 (Cumin C. E. “YBa 


ibid., Pars Specialis, Lib. Il,, aii TV de iaeak ia concursus, “pl. 20, 
24, ed. Lipsia, 1847. : : : 

(m) Mackeld. Syst, pl. 144s “Smith; Diet.  Aatg, oT ‘Pisens: by Mr. < 
Geo. Long, quoting Savigny ; e¢ vide Sm. Gr. and Romi. Biog., Vol. IIL; ae 
155; Cumin C. L:.76. Compare Advocate-General v. Amerchund, 1 Knapp - Be 
B.C, C, 229 n;, and The. Seoretary. of State, ne, Y earaics De we 
Sahaba, 7 Moo. Ind, App. 476. : 


(n), This jus pignoris, or hypotheca’ tacita, ai in’ cases aur = implied 


every kind of debt due to the Emperor’ or State.: For exceptions Bee 
Domat by Cushing, pl. 1758 m.,(a); Mackeld.; Lib IL; Appx. 1¥-s hae ve 


a . 


“ORIGINAL OIVIL JURISDICTION. . Se 


o 


“Merchants trading to the East; did so “ with all the’ rights, 188s. 
~ profits, &c., all and singular royalties, reyenues; rents, -cus- eee 
_ toms &e; privileges, franchises, &c., whatsoever within the — Norm 
said premises, or to them or any of them belonging, or in’ .° Bosteat 
“any wise appertaining, in'as large and ample a manner” as gemenie 
the Crown of England enjoyed them by virtue of the treaty 


with the Crown of Portugal, and not further or. otherwise, 


~ saying and always reserving to” the Crown of England “ the 

7 “faith'and allegiance”? to.it “due and belonging,” and its 

. «Royal Power and sovereignty of and over” its “subjects ~ 
and inhabitants there.” The same Charter empowered the - ’ 

; “Company, :for the better government of the Island, to make 
“Jaws,.and, amongst. other means of enforcing them, to impose 

oe yeasonable, fines and amerciaments.. The earlier’ Charters’ 

= granted‘ to the Company, namely, 43. Bliz. (31st December _ 

se ., 1601). 7% Jac. ea (81st May 1609), and 13 Car, IT. (8rd 

ae : April 1661), while respectively: authorising the “Company 

“to make Jaws. for ‘the regulation ‘of their officers, servants, “~ : 
mariners, &¢., ‘and to: impose reasonable fines and amercia-* 
ments for the. enforcement” ‘of ‘such laws, further added’: 

« ® and the same: fines and amerciaments shall and may levy, 
s take! and have to” the use of the said Governor and Com- 

“ pany, and their successors, without the impediment of Us, 


vo 


“our. heirs’ or “successors, and without any account therefor 
¥ to Us, our heirs .or successors, to” be tendered or made.” 

3 The: Charter of 1668. ‘expressly ‘ confirmed all jurisdictions, 
Bs spowers, libertiés, privileges, benefits, and advantages con- 
/ ferred’ on “the Company a the Piatiee 13 Car, IT. (rd 
April 1661.) 


: Infringements of the onsiptiy of tr, diye to the East, con- 
m . ferred upon the Company, were punishable by forfeiture of © 
> the goods, merchandise; and things, brought, and of the ship 
. bungie them into England, or any of the dominions thereof, 
+ half of such forfeiture to goto the Crown, and tho other 
; _ half to the Company celastest 43. Ehz., 7 Jao. L., 18 Car. IL. 
35. Car. I) ‘nate a rae 


“The Chartor’ 5 Wm. & Mary: (rth Ovicher 1698) granted. 
_to the London: Ponsa fail power? to gue. » for all alae then \. 


Heep B : e 


pe) 


‘AAO Peace Reena a 
id 
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-due by them. 


~ officers; and. “others.” concerned, and. to. inflict reasonabl 


matter. or ‘thing 


pnd dominion” ove 
“the Company. 


‘by Godolphin’s Award of thé 29th of September 1708, thos 
_ powered it by that nanie to “sue and be sued, grant, ‘take 
advantages whatsoever,” in the same manner as the. Bnglish 


. places, plantations, and settlements” of the United Company: 


ye BOMBAY HIGH COURT REPORTS. 


due, or. ther outer to become due, to them, and to “ recover ie 
same, either in the name of Us” (King William and Queen 
Mary), “ our heirs or successors, or in the name of the: said 
Company, or otherwise as Law or Hquity shall require or ad. 
mit of, and to retain the samo to their own use and benefit,» 
It also- charged the a a of the Sonipany ae “debts 


Upon the English duciney Mera to ‘ie. ask: Indieg 
which, under the authority of Stat. 9 & 10° Wm. TIL, ¢: A 
was established and wmcorporated ‘by Charter 10 Wan, TL 
(10th September 1698), power was, by that Charter, conferre 
to sue and be sued in their corporate né name in Courts. of R 
cord, or any other place whatsoever. ; far: 

The samé Charter empowered. that Osoteainy te fo fanks i. 
laws for the good. governance of their trade, factors, agents, 


penalties, &,, mulcts, fines, ‘or: amorciaments, for’ bréache 
thereof, which should. pe recovered “to: the’ only use. cand 
behoof” of ‘the: Company, hee any account or. ‘other®: 


It also reserved, t ) 


The Tadectuls 4 THpartite, of the: 22nd of July’ 1702; he 
tyveent: Quéen Anne. and the two: Companies, (by: “which, ‘and 


Companies were amalgamated) created and incorporated the , 
United Company of Merchants trading to the Hast, and em 


possess, and enjoy,'do, perform, «and: éxecute, and have, all ° 
capacities, powers,” privileges, ‘benefits, possessions;*< and. 


Company: Tt. contained: a 
‘right, power, and dominion” 


servation of © the .sovereigD.. 
‘of the Crown. ‘over:‘ “all pe sf 


Clauses of reservation similar to. this: acour: in. “many, cee -f 
relating to Indid—for instance, 19, Geo. Ul. er va 61, 8, OF Pa 
20 Geo. THL.5 8. 65, 1:6 3 58 Geo. II, 0, 155, 8, 95. ie 


e 
“ORIGINAL crv SuutSDICTION. 
“ihe Port and Island of How bay, “and all. revenues, rents, 
Zastouil, incomes, and profits” arising therefrom, “and all 
prerogatives, royalties, privileges, franchises, preéminences, 
aud ‘hereditaments whatsoever,” of the old Company, were, 
together with other possessions of that Company in ‘the 
"--.° “Bast Indies, and, in accordance with provisions in the Inden- 


iets 


fe of the same hang 40 the new Company. 


JT puirstiance of Godolphin’s ‘Award, the debts due to the 
old Company were by that Company assigned to the Crown, 
ms which, by ‘Charter 8 Anne (22nd April 1709), regranted them 
ia ‘to the ‘new Company, and empowered it to sue for and 
oe “recover. ‘them either, in: its own. namo, or in that of the 
~ Crown;: and for" that purpose granted to that’ Company “ the 
- gidvand: assistance”. of the Court of Exchequer, and of the 


no the: Vth: of May in. n the same’ ‘year, a surrender ‘indo by 
d Company of its. Charters to the Crown was accepted. 
‘That surrender, ‘could not extinguish or affect the rights pre- 
viously: acquired by the new Company from the old Company, 
fi ‘he Charter 1 Geo.. II. (17th November LID) 5-by way 
of supplement to the Charter (18 Geo. I., 24th September 
4 726): which first, established the Mayors’. ( Courts at Madras, 
‘Fort rb William, at and ombay,. granted all fines, ‘amerciaments, 
(forfeitures, penalties, “and sums-of money imposed, or to be 
imposed, by. those courts, to the. Unitéd: Company . of Mer- 
“chants trading. to, the. Hast: Indies, with power to “have, 
hold, receive, ‘levy, “sue ‘for, recover, and enjoy the same to the 
$ ‘paid, United Company .§¢. and thetr successors, in as large and 
‘ample, ‘a manner, to.all intents and purposes, as We, our heirs 
‘or SULCESSOTE. mays. might, or could have, hold, receive, levy, sue 
fer, recover, and enjoy the, same, if these -presents had not 
- een’ made,- without any account; or other eeigcd or thing, 
to be rendered: or. paid. -for the same,” It empowered 
the Company. to: proceed for the recovery of, them by action 
* “of debt’ in. the: Mayors’, Courts; “or by such other -suits, 
_.actions, ways, or means as may be lawfully had and prose- 


- ture Tripartite, transferred by the Indenture Quinquepartite 


ar flicers and: “ministers of ed said Court, and of the pro-~ 


37 


1868. 


forgets enlices 
Sucy. or 


Stare ror 
Inpra' 
a 
Bompay 
Lanvine & 
SHIPPING Co, 


38 


1868. 
~~ Sucy. or 
STATE For 
Inpia 
v. 
BoMBAayY 
Lanpvina & 
SHIPPING Oo, © 


oe coger 


8th h Sanne 15) repaid ‘gerbeatim the ies provisi 


(inter alia) “the rights, remedies, ° ‘niethods “O. suit, ‘and. 
penalties and forfeitures, &e.”” to” which: it or the: Englis 
Company was entitled, by Acts of eis or Chaitip 


Fi Lpestaccs ecelyet by: servants. of the. Crown or: a0 the Com-, 


‘Court or Courts of UR, our. heirs: and. successors, | What 


that stich payment should be.as valid ‘as ate made + it 


Orown (vide In re Gholam. “i Qundie: (p)): 
court, ‘bowsver; to make reasonable satisfaction to. Pe 


BOMBAY HIGH COURT REPORTS, 


cited in those Courts, in their samaniie name, or ye ee 
other lawful ways or means; either in the name of Us, ‘in 
hetrs or successors, or of the said United Company of Me 
chants trading to the Hast Indies, or their successors, and 
collect, take, seize, and levy the said fines, amerciaments. 
&c. by the proper officers, &c. of the ‘said: United Company 
&e., to the only proper use and behoof of thém and “thet 
successors, without’ any writ, warrant, or other’ process: ae 
of the Exchequer of Ua; our heirs or successors, orany of 


éver and whensoever, to be: had and obtained i in that be 
any usage or- custom to the’ contrary thereof : in “any oa 
notwithstanding.” It’ also directed the Mayors’, Cot 
pay over all: such fines &c. ‘to the Company; ‘and~ declare 


e upplemental heed ‘of see 


Ie ompewere 


tors ‘out of such fines. 


“To the United: Conyp ¥y th ‘enkiaquaditiyy ee Stay 
& 4 Win. ‘IVS c. 85, 8: “L11, was. styled the East, India Com 
pany) the Stat. 3 Geo. IL., 0, 14; s8. 7, ‘10, and the “Sti : 
Geo. II., 0, 17; 8, 12, and 83 Geo. TiL:; ‘c. 52; 72, ‘continue 


The . Stat. 83 ‘Geo, IT 1G 52, “By 62. oe 


A, . a6 py ‘yy Paylé¥ aa Bell’ R: 
+ ‘See te pee 18 Geo, ts 0. 63 ae 228, 24 3: 


ORIGINAL CIVIL JURISDICTION: 


donors, 


In almost the same words as those used in the Charters of 
the Mayors’ Courts, the Charters of the Recorders’ Courts at 
Madras and Bombay (88 Geo. IIJ., 28th February 1798), and 

7 ‘the. Charters of the Supreme Courts at Madras (41 Geo. IIL, 
on 26th December’ 1800) and Bombay (4 Geo. IV., 8th De- 


“ imposed: by. those’ courts; to the Compain Y; with power to levy, 
‘sué for, and’ recover the same, in as ample a manner as the 
“Crown could, and: either i in the name of the Company or that 

‘of the Crown. ' These ™ Charters further provided that the 


prosecutors’ of. informations’ or indictments out of any fines 
imposéd: on persons: convicted.on such proceedings; and 
hat-it should ‘be lawful for those courts: “to. award 
cand Sse, such: process against ‘the persons liable to the 


; ecoyery” “of the same, in aid or for the use of the said Com- 
ee “pany Sor sothorwiso,: according to the circumstances, to 
Lape discharge or mitigate: ‘the samo, as our Court’ of Exchequer 

# in England, or the Chancellor and Barons. thereof, may 
or lawfully” can, do upon, estreats of) the Green | Wax in 


: 2 England.” tha - “ : AK 


th any: fine toa prosecutor for: his, expenses. 


» The, Stat. BB Ged, III. (1813), C, “188; 8. 98, empowered 
Be the respective local governments, with, the sanction of the 
ae Court of Directors and Board of Control, ‘to impose “ duties 
of custgms and. other taxes” to be levied within the towns 
‘of Calcutta and Madras, the Town and Island of - Bombay 
‘and Prince of Wales’ 8 Island, ‘and. upon all persons, British. 
born or foreigners, resident in any country or place within 

the authority of those governments, respectively, and upon 


if 


. pany should be forfeited to the Crown, or (Sec. 36), at the _ 
- “discretion of the Court trying. the offender, restored to the gin pon 


_comber: 1823) contained grants: of-fines dc, ,imposed or to be 


‘Fespective courts might make reasonable satisfaction to, 


‘payment of any. fines, amerciaments, &e., “in order to the: ° 


- Thien Followed ¢ a power to those courts to award.a share of 
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all goods, &c. and property whatsoever, being in any such ~~. _ 
country or place.” Bec. $9 pI, those governments to Cee 


40 BOMBAY HIGH COURT REPORYS, 


nl B88 mak law ulatio s 2 
Snel e laws and regwations re} pecting such duties or taxes, 


ia ror and to impose fines, penalties, and forfeitures for the tt 
NDIA on 
i ment of such duties or customs, or for the bree 


pa ay * 
: acl we 
Boumay Jaws and regulations. “The Supretne: Courts at Port wie 


Lanvine & 
Supriye Co, and Madras, the Recorde’’s Court at Bombay, : and the: 0 

of Judicature atPrince of Wales’s Island, and all other’e oe 

within the British territories in India, were. ‘icage ct 

directed to take notice of these laws and regulations, i i 

~~" heing specially pleaded, and it was declared “ lawful fie a 

persons whomsoever_to pr ofer, prosecute, and maintain 


the same Supreme Court and 


> ay 
Judicature at Prince of Wales’s Teland respectively, all nan 
ner of indictments, informations, and suits whatsoever. fo, 
enforcing such laws and regulations, or, for any matter 
‘thing whatsoever arising out of the ‘same; any Act,’ Charte 
usage, or other thing to” the contrary notwithstandin 
(The Stat. 54 Geo. IIT; ¢,105, declared as valid .as “if 
posed. under the Stat. 58-Geo. TIL,, ¢.°155; all: similar dnt 
and customs imposed. ae the Governor. pooteratn in, Coun i 


Sea 


pany, y, at tha “powered: Presidencies and at. Princes¢ 
Island, “to exhibit i in thes Supreme. Courts. vat Fort: ile 


require, sagan any person or persons sdigeaaonviie su act. 
the jurisdiction of the:said several: courts . respectively, an 
information or informations for any br each. or breaches of the ee 
revenue laws or regulations of any. of the said 1 Governments : 
or for any fine, &c., penalty, &e,, forfeiture; &io.;\debt gr debt 
or sum of money or sums of ‘money, committed, ‘incurred, wr 
due by any such person or, persons in respect’ of any: suits law 
or regulation, and such proceedings shall be had and ‘aken. 
upon every such information as.may-” awfully be had: on 
taken in case of an information filed, by His: " Majesty’® 

Attorney General in the Court ay oherte: in- ‘Engin! ae 


ORIGINAL CIVIL JURISDICTION: . 


any offence committed against the revenue laws of England, 
or for any fine, penalty, forfeiture, debt, or sum of money 

due in respect thereof, so far as the circumstances of the caso, 
, and the course and practice of proceeding in tho said courts” 


<~by virtue of any such information, so to’be exhibited as 
+ aforeenid, shall belong to the said United Company, and the 
“samo, or-the proceeds thereof, shall be carried in their books 
of account to the credit of the territorial revenues of the said 
“Company.” 3s ‘ 
Tn applying the’ provision in ‘the Charter of the Recorder’s 
» Court, created in’ 1798, and in the Charter of the Supreme 
°, Court; -oreated in 1823, that those courts “should not have 
or exercise : any: jurisdiction, i im any matter concerning the 
revenue'wnder the management of the Governor and Council, 
either within or beyond the limits of the Town and Island of ° 
 Bombay,”: bei, at; would: have been proper to. consider how 
“far that’ ‘provision was controlled’ by the -Stat..53. Geo. IIT., 
6.155: (r); and’ ‘also by: the ‘provisions in those same. Charters 
a. relating t to ‘the recovery of fines, amerciaments, &c., to which 
_Feference y has already been made, and by Reg. XIX. of 1827, 
Sec. 5; which: empowered the Advocate General to sue for 
contain forfeitures (Be 
‘the 111th section of the. tho- same statute 2 (58 Geo. th. oc. 155 5) 
38 as follows — 3 ini 
And whereas doubts have atisen iyhethge the Advocate 
, eneral, ‘or’ ‘other Principal Law Officer of the said Company, 
“at any. of the ‘said Company’s Presidencies, is by law author- 
“ised to exhibit to the respective Courts of Judicature at any 
‘of the said’ Presidencies, for and on ‘behalf of His Majesty, 
/ _ipformetions: inthe ‘nature’ of actions at law, or bills in 
equity, for or: in ‘respect of any’ catise or causes of action, 
‘. bs ised aot, demands, aboounts, ‘reckonings, sum or sums 


“(r) “Secs. 98, 99, 100, above mentioned, 


- reveriue unier the management of. the Governor and Council, and, there- { 
fore, within' the prohibitory. clause in:the Charter of the Supreme nee fy 
Spooner v.-Juddow, 4 Moo, And Ans 353, afte] ee ° 
‘ ter ay we eg Sy y mee ot ~ 


“wo Giban payable in Bombay to the Company has been held to be # 


4} 


1868 


Secy. oF} 
STATE For 
Inpra 
v 
Bompay 
Lanpine & 


4 respectively, will admit ; and all fines, penalties, forfeitures, ginreixo Co. 
a _ debts, and sums. of money, recovered or levied under or ~ 


\ 


“ 


| 


it 
i} 
‘t 
it 
+ 
{ 
} 
} 


} 
| 


Teeter 


qa a re 
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ir 


~~ cause or causes-of action, debts, dues, demands, accounts, réck: 


~ His Majesty’s Courts: ‘of Law or Hguity ‘in. this realm ; and’ = 


e 


BOMBAY HIGH COURT RBPOR'TS, 


of money, stores, goods, chattels, or any other matter, Cange, 
or thing whatsoever, which may have arisen or accrued, pe 
which may arise or accrue to His Majesty ;. for remedy thang.’ 
of, be it further enacted, that it shalland may be lawfy] to 
and for the Advocate General, or other principal Law Officer 
of the said Company for the time being, at each of the gaig . ,. 
Company’s Presidencies respectively, for and on behals , c 
His Majesty, his heirs and successors, to- exhibit to the re, 
spective Supreme: Courts of Judicature at, the said Com- 
pany’s Presidencies. of Fort William, and.Madras, : or to, the re 
Recorder’s Court at Bombay, or the Court of: Judicature ; at 
Prince of Wales’s Island, any information or informationis in 
the nature of an action or actions at law,’ or of a bill or bills « 
in equity, as occasion shall, require, against any person. yp.” 


persons residing within, or being amenable to, the ' fasted’ oo 
tion of the:said courts respectively; for: or’ in respect. of-any. 


onings, sum or sums of. money,:.stores, goods,: chattels, .or 
any other matter, .cause, or thing whatsoever, as fully and. * 
effectually, toall intents and: purposes, as His Majesty’s: 
Attorney General: forthe time being: asby. law authorised’ 
to. exhibit any. such® information. or. "informations in anyof - 


that thereupon, such proceedings: shall be*had; ‘as far as. the” a 

circumstgnces of the case, and t the course and practice of ‘the 
said Courts of: Judicature: tthe’ ‘said :several Presidencies~'* 

will admit, as are had tpon any “such informations exhibited: . 

by His Majesty’s Attorney General in’ any of His Majesty’ 
Cour ts of aed or as in Aigod retin (). 


That sotto it’ wil be’ pabeivall ‘ts of very pron i im-., 
portance as to the remedies of the Crown for debts due to ity. a) 


on e 


and. for its other tights: or claims. ae, mae ce. 


: “O The “ileran General vy. ‘Brodie, 4 Moo. aa. 2. Ap. 190; The ape 
General v. Amerchund, 1 Knapp. P.C. C. 329 n 5 The Advocate General 
Richmond, Perry’s Or. Ca, 566; The Advochte General v. Damother, oe 
526; The Wardens of Nossa Senhora v. Bishop Hartmann, ibid. 433; 
Advocate General v. Ranee Surnomoye Dossee, 9: Moo. Ind. App- 3875 j 
Advocate General v, Visvanath Atiaram, Supreme Court, Bombay, June 
12, 1855, are cases illustrative of the ae of this aie aeete Eo 
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The Charter of the Supreme Court (w), in that part of it 1868. 
, nyt aan . : Soy, oF 
relating to Civil causes, and after providing for suits against gysrp pox 
the Company, contained this passage :—“ And the said Com- 18?" 
pany may also sue in the said Supreme Court of Judicature _ Boupay 
Lanpine & 
at Bombay, in the same manner and to: the same. effect-as garpprna Co. 
-, . any. other’persons within the jurisdiction thereof can or may 
m © do; and,-if judgment shall be-given’ against the said Com- 
pany, the said Court of Judicature may. order reasonable 
_costs to be paid by them to the defendant.” The Recorder’s 


‘Court Charter contained a similar provision. 


. ae The Sth section: of the. Indian Insolvent: Debtors’ Act’ of 
1828 (Stat. 9 Geo. IV.), 0. 78, provided “ that no debt due to 
E our Sovereign Lord the King, nor any fine, penalty, or for- 
. -feiture whatsoever, nor any recognizance whereby a debt: is 
‘acknowledged to the King; or forfeiture, nor any estreat, shall 
4 be deemed or.taken to:be such: a debtor debts as to entitle 
Pa any person : or ‘persons: to petition’ as is’ before’ mentioned, 
©. nor.shall'any person be entitled to receive any dividend for 
we. the same’ under this Act, nor shall any such fines, penalties, 
forfeitutes, recognisances, debts, or estreats be in any way 
discharged or affected by anything done under this Act, 
otherwise than they might and would have. been discharged 
or affected if this. Act had-not been passed.” . The 62nd sec- 
tion of the Indian Insolvent Debtors’ Act of 1848 (Stat. 11 
& 12. Viet., c. 21) is in precisely the same terms. 


The Stat. 8 & 4 Wm. IV,, c, 85, s. 1, enacted that, with 
\ the exception of St. Helena, all, of the territories of the 
Company, including the Port and Island of Bombay, and all 
' their “lands, hereditaments, reyenues, rents, and profits,” 
&c., “ chattels, monoys, debts, and real and personal yostate 
whatever” (subject to the debts and liabilities affecting the 
same) (v), “and the benefit of all contracts,” &e., and © all 
~ rights to fines,’ penalties, and forfeitures, and other. emolu- 
ments whatsoever,” should remain and be vested in the Com- 
pany “in trust for His Majesty,:his heirs ‘and successors, 


ots s 
ipw x3 <.% 


(u) Para. XL., 2 Morley Dig. 663. - 
(v) See Secs. 10,17. 
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wae 


"> should become: vested, ii” Her Majosty;’to be applied and - 


"| Henefit of all contracts, &c., and: all tights’ to fines, ‘penalties, 
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for thie service of tho Government of India, dischiniige tte 
claims of the Company to any. profit or advantage thers a “3 
to their own uso, except the dividend on their Capital sto, te 
That arrangement was continued (w) by the Stat, 16 iy Pas, 


ties, in. ‘ 
a thogg 
eal and 
nd ong’! 
Company. “8 


eurred by tho sentence of any Court of Justice, withi 
-territories and forfeitures, escheats, and lapses ofr 
personal estate for want of an heir or. successor, 
vacantia, were declared to belong to the Hast Indig 
in trust for Her Majesty for,tho service: of: the Government’ 
of India, with certain powers .of. the Governor General 
Council over the same, which it is unnecessary now to:state, 
The Stat. 21 & 22 Vict... 106 (1858), whieh (ge, 7, 
terminated the rule of the Company, by Sec. 2° enactg 
that “India shall be governed by andin “the name of Hér 
‘Majesty, and. -all' rights; which might have ‘been “exerciseg 
eby the said ‘Company, if this Act ‘had not been. passed,’ shall 
Zand may. be exercised by and in ‘the name. of Her ‘Majesty: 


- and forfeitures, and all other. emoluments, which the said 
.. Compatiy shall ‘be seised or possbss6d ‘of, or entitled to,” ab + 
the time of the- coniméncement. of that’ Act, “execpt the. i 
- capital stock of the gaid- Company aid tho dividend.thereo’, 


. disposed of, subject to’ the provisidtis: of that ‘Act, for «fhe i 
4 purposes-of the Government: of Indi : 
. matt od pak W) BeOe 


€ 


phe: have been-had against the Company, and enacted’ 


ORIGINAL CIVIT, JURISDICTION. * : AS 


The same Act (a) conferred upon the Secretary of State 1868 


in Council for India the general control over the expendi- eae mee 


ture of its revenues. It directed certain accounts to be Inora 
Vs 
opened in his name (y), empowered him to borrow (z), and ; Boxnay 
4 : A AND 
to “sue and be sued, as well in India as in England, by the beta aes 


‘name of. the Secretary of State:in Council as a body corpor- 
ate,” and. gave the same suits, remedies, ke. against him as 


that the. property and effects by that Act “vested in Her 


Majesty for the purposes. of the Government of India, or 


sacquired : for the said purposes; shall be subject and liable tor 
the same. payments and executions as*they would, while, 
: vested i inthe -said Company, have been liable to in respect 


of ie a Knbilities eal contracted and incurred by 


ply section i is ‘important : it i Giivided that neither the 
Seoreiary. iary of State; nor, any member of the Council, shall be 
ersonally: liable in respect ‘of any such contract &c. of the 
Company, « of.in: respect, -of-any contract entered into under 


: the authority of this, Act, or other liability of the Secretary of 


State “in: Council. in “their official capacity ; but all such lia- 
bilities, and allcosts’ and damages’ in respect thereof, shall ~ 


be aatigtied, and paid. out of the revenues ‘of India. 


" Wea are. aioquaiited with the decision ‘of the Supreme Court 


i ab. Caleutta, in The ‘Peninsular ‘and Oriental Steam Nai; : 


gation. Company, ¥...The Secretary of State,* upon a case sent 
up in. 1861: from the Calcutta Court of Small Causes. -The 


‘Supreme Court there. held that, ‘an action lay against the 


»» sustained. by the-plaintiffs in consequence of the negligence 


+ 
ees 


¥, 


rh 


i 


of the workmen | employed, by ;.Government in one. of ‘its } 
dockyards. Thé Court was of opinion that the Hast India 
Company would have been liable to aah an action, and. that 


i 
: 
j 
: 
’ Seeretary of State in Couneil ‘of India, in respect of damages. | 
{* 
h 
J 
i 
i 


ve See 41 ~~ (y) Sees, 43; 44, 4b ae 2) Sec. 49. 
Oo ‘See; 65. a "i A. : 
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sion, however,. does no 
in the present case. 


* spect thereat shall be 
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« }jabilities incurred?’ in the Stat. 21 & 22 Wick. 
c, 106, ss. 42 and 65, are applicable as well to liability. nee. 
of a wrongful act (b), as to liability under a cop. 

re, the action would lie against he 
Council of India, and the damages om 
of the revenues of India. That deci. e 

t, seem , to us to affect the* ‘questi 


_ the words 


arising out 
tract, and that, therefo 


Secretary of State in 
would, be payable out 


“ithe Stat. 22 & 23 Vict., oe. 41 (1859), ‘inter alia author. 
the Governor General in “Council and the Lo¢al Govern. 


ised 
anid the North- Western Pp ovinees 


ments of Bombay, Madras, a: 
in the name of the Secretary ‘of State in Couneil, t 


and personal estate in India’ vested in Her “Majesty: under’ 


-the Stat. 21 & 22 Vict., ¢. 106, and to purchase land; 


and other property, and to enter into any. contracts” whatzo 


ever, for the purposes “of ‘that ‘Act, ‘and enacted that all “pro 
perty so acquired shall vest in Her “Majesty for’ ‘the ‘ser 
of the Government. of Indias? Tb declared “that. ‘neither th 
Secretary of State “nor any ‘member. of the Council shall 
5 iS) ect to. gueb ‘sales, lanes 


of India. “Lastly, it ‘declar 
proceedings. in respect ol 
and may ‘be carried ¢ ( 
of ths Seoretary ‘of State ice ni 


i "She iHtatated cad yeas which sive: ‘been ssfoined | 
ot show that the right of ‘the: Crown to. proceed i ii the Res | 
corders’ and Supreme ( Courts i in India avin the Exchequer, ei 
| as nearly thereto ‘as inay ‘be; has been “recognised, and. ea 


that in many cages’ ‘the. same pri ilege his been gare: to 
the Company. ; : : 


We next pr robbed 46 disidé ‘Wiiithen’ in. png ‘fs 
judgment :be recovered i in. the name and at the suit of a gub- 
cess “but the “Crown be entitled to the actual benefit of it,’ the. 


0) Vide Dhakji Daiji BC The B. a Compény, Pesry' 8 Or. Ca. 48 
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Crown can successfully maintain a right to have that judg- 1868, 


‘ ; ee i ‘ ‘ Secy, ov 
ment satisfied in priority to the claims of ordinary creditors. gyrex Re 
. Inpra 
Tt is deserving of remark, that there are several cases in ah v. 
, or . MBAY 
which it has been laid down, that although the Crown be the Lanpixe & 
Suiprine Co 


nominal ‘party to whom a recognisance lias been acknow- 
ledged, yet, if the recognisance be really for the benefit of a 
subject, and not for that of the Crown, such recognisance is 
not entitled to prerogative privileges. In ex parte Usher (c), 


“which was the case of a recognisance by a guardian in the 
matter of a minor, Lord Manners said: “It certainly does 
~. nob appear t to me to ‘be a debt due to the Crown, nor such as 
"to warrant a » Baron, eh the sheguer to grant a fist for the 


; in’ “which case sslbae the Crown process issues. And I inink 
é that the, form, of the security does not alter the nature of the 


‘O'Loghlen, M. R. in Ireland, in Keily y. Murphy (d), 
which was ‘the case of the mecognisancg of a tenant under 


The Mas- 
mention od several cases, oth i in England 


cried F hich supported his view. He acted on the. 


; neiple subsequently:in Oreed. v.. Creed (e)., In Reg, 
iy “Bayley ie where. Sir E. Sugden held that one of. the 


Trish Limitation Acts, 8 Geo. sie ¢. 4, does not bar the re- 
“medy ona Receiyer’s s ‘recognisance, he mentions, - but does 
“not ignite the sathoniy of; those cases. = 


he" ‘question asked in’ “those cases was not, “In whos 
i name'is the debt standing on record’’? but ‘ Does the, debt, 
t when recovered, fall. into the coffers of: the State? py We 


‘shall, pitsently, again advert to those cases. 5 
1 , 
i oe re ¢ can he Tittle doubt that the rule of the Roman Law, : 


); Ball & cial ada ‘Re Dalton, 2 apes 413, 1 ig to the same 
Hectic tent 
as & Se. 40, Bae aay In, Eq. R..299,, 

A) 1 Dry & Wari 213- s. fos 4h, bg 142. 


Sa roe’ English lee: 


ee Ses ough the ‘King’s: debt or: duty, be the latter ; and the: 


Pe a? Brogan 66, ard Bae “i Paaker &. 95, 100." 


Ata He a et ey translated by Johnston; London, 1925, Bk, HL, Tit. vit» 
cae ty Tite, pp: 194, 197; Bk. TII., Tit. xy pe 35).. The dwe 
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ed to, has been the parent of the max im 
Quando jus domini regis et subditi eoneurry Of: 
debet (g)s yA 


1868 already referr 


ic jus regis pr evferrt 
Bosay Parker, O- B. in Rew v. Curtis (h),-8Ays* “By the Gor. 

gmiprixc CO. mon law the King . has 0 » prerogative of preference in * “4 

and to be first satisfied ; the regs Pen 

Son 


ment to all his subjects, 
of it is given in Sir William Herber?’s Ouse (i) Quin ; 


sawrus regis est pacis vineulum et ‘bellorwm: nervi, 
preference which the King had by the Common’ law. wel th 
foundation of Magna Charta, ¢. 18, which was only de bags 
tory of the Common Jaw. “And: that’ this was’ the King’s 
prerogative by the Common law; and that- process - ‘soued 
~ . ont of this court (Exchequer) ‘to enforce it,’ appears by. 
Madox’s History of the Exchequer } from: fol. 662. to fol. 867 s 


In his Commentary. on. ‘on. Hittleton Om Lord 1 Coke, px 


: thus: “The , King, ne, by. his “prerogative, ‘yegularly is % be 
preferred, in payment. of his duty oF. debt, before any subject 


J esauurus. regis est fundaiient 
~The principle seems to b 


- yéason hereof. is: or ‘that 
belli et firmamentum p pa ot 
tur digniori, and is : 

"many countries as. appli [ 
cor the State; ¢ 9:: Branes. iC ‘8 
- Scotland’ (as 5 


* “f That principle. 


Z 
be find ib, promulgated 
- 4 debtor shall be foxfad an pay his creditors an-th 


; © says :. 
which the debis were contracted, ‘after first -dis ; 


} order. in 


(i) 2 Rep. 12 b. 5 ¢¢ vide 2: Inst. 18,1 Com. mis .y Tits. De O 


we Tite Bneeution,B yee Bary pois e wn 

eo. GG) 181d. ae 
“0 ‘Code Civil, Arti “2098; Ibid., note 35 47h Fa, “by “Pripier, P- 916, 
drig 


(J) Institutes of the Civil Law of Spain by ,Del Rio and © . 
pe ‘15 


Lting-honses 


arms, and horses of. knights (caballeros) cand noblemen (hijosdel 1g9, tas 
exempt from seizure, except for Crown debis: Ibid.; p: 356." % 
(m) 2 Kent Comm, 262--269.3 2 Ibid. 552, 558, 10th od. 

~ (a) 1 Bell Comin. 620, ey Sth ed, pes ‘ 


¥ ; 
. y nae 
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vharging those ofa priest or the King.” Kétydéyana says: “ Tf 
there be many debts at once, that which was first contracted 
ishall be first paid, after those of a King or of a priest learned 
cin the Veda” (0). The term “ King” is by the commentator 
: “Jagandtha Tercapanchénana, extended to the whole military 
(Cshatriya) class, to which class, he scems to think, a 
Brahman would, as dignior, be preferred in the payment of 
4 debts (p). Hind Law regards land revenue as the paramount 
_ charge on the land, and if the subject do not pay it, the 
‘King may grant the land to another. (q).  Muhammadan 
sovereigns were not prone to waive or abandon such royal 
prerogative as they found, existing in India, The British 
rulers of India have recognised the precedence of the State. 
?In -the Mofussil of this Presidency, and in the Island of 
‘Bombay, land: revenue, by express legislation, ig declared to 
sbe prior to any other claim on the land: Bombay Reg. IV. 
: of 1827, Sec. uxrx., Cl. 2; Reg. XVII. of 1827, Sec. v., Cl. 3 
* (qualified by: Sec: 18), and Sec. 12; Reg. XIX. of 1827, Secs. 
-Sand4 (that Regulation was confirmed by Act VII. of 1836). 
e The purchaser at a sale for arrears of revenue in Bengal ac- 
4 quirés the land free, of all. incumbrances created since the 
* settlement of revenue ‘with’ the defaulting tenant: Act I. of 
1845, Sec. 26. (r). ‘Where lands in the Bengal Mofussil, after 
: seizure by the Sheriff under an ordinary execution, were sold 
i ite the Collector for arrears of Government revenue, the sur- 
pole proceeds only were held liable to satisfy the debt due to 
4 Ob: execution creo Khisticoomar. Moitre v, Issenchunder 


®: “Vyarahien Mayékha, Ch. ie 8. Iv. ph. 9. The rule Nullum 
* tempus ocourrit reg ‘is also to’ be fond in the Hind Law ; idid., Ch. IL, 
2 8.1L, p. Gis 
“(p)’ 1 Dig. trans. Colebrook, Bk. i ch, 1, pl. celxxviii., eclxxix. 
m (g) Tbid., Bk. IL, chy 11, plac. xii. comm. et'seg. See,‘as to revenue, 
}* Manu, trans. Sir’ W. Jones,: Ch. VIL, pl. 1830—182; Ch: X., pl. 118; 
iA . Elph, Hist Ind,; 4th Ed., pp. 72, 73; and his Report onthe. Territories 
conquered from the Peishwa, pp. 17, 27, Bombay reprint in 1838 ; 1 Grant 
Du Hist. Mahrattas, pp. 26, 27, 326, 407; ibid., Vol. II., pe 170; 1 Mill 
| Hist, Ind., Bk. II; ch. v.; pp, 224, 225; 5th Ed.. As to land revenue (pen- 
* sion ‘ind tas) i in thie Island of Bombay, see 4 Bom, H. C. Rep.,0.C.J. pp. 
~ 1, 39,40, et seq., 82--86 ; Morley Dig, Vol. 1,,'p. 559, ‘Tit. Revenue, pl. 2. 
©  (r) “And see Bengal Regs. Iv and'XIV. and XLIV. of 1798 ; IL, of 1793, 

_ See. 37; Reg. XLVII. of 1803, ae 53 Reg: V. of aig 
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Skipping Co. its process defeats or postpones the execution.of the subject 


_ there having been no abandonment of the- oxecution?~ = Ret 


| the recovery of land revenue,—a remedy closely: alin, to: 
» immediate extent. — eam 
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Moostofee (s), In his judgment in that case, Peel, C.J, Say 
“Now the prior right of the Government did ‘not abr rOgate 
wholly that of the Sheriff and creditor. It took precedencg 
jn like manner, as the concurrent claim of the Crown under 


whilst it is incomplete, that is, till completed: by: sale; 72.8 
again (¢): “the surplus in the hands of the Collectors Wa 
still subject (the claims.of the Government being satisfied) 
the still existing and unsurrendered. rights of thé: credit 


XII. of 1850, Secs. 4 and, ‘gaye the’ same remedy:againg 
defaulting public accountants throughout India, as- exists 


In England the right of the. Crown - to precsdanes ae 
not : arise pus of any ‘pectilian analy. in the writ of exte 


sury 
; Accordingly, w we fi find. that the Crown ey the. 2 same. ref 


Scr hh rat ae 


2 Inst. 82. 


Tt would seem eaonahie that "thio converse of’ the 
|e parte Usher (u); and ‘the cases | of that class already « cited, 
‘should prevail, and, consequently, ‘that if the debt,” though 
nominally ‘due to a subject, really. belong to. the Queen, and; 
Z - therefore, be destined to fall into the public. treasury, that®, 
"debt should be entitled to prerogative privilege: “We ‘asked ,. 
for authority on. that point,, but tone: was cited. ° Neverthe 
5 les the books are not destitute: of examples. 


* Maritime the general rule, that exedution: ahi igh 2a 
sued out by him whovis party to. or privy. to the:record, cond 
that a seire facias does not lie upon a Migpest pen tere, 
wants privity (Com. Dig.,. Tit: Execution, .E , and. ak 
Pleader 3, L 7), we proceed to refer :to ‘Beverley’ 8 , Case first? Z 

(9) 3 Taylor & Bell 99, 100- 085). a0) Tid, 101," Wwe Ubi pr 


ae, 
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In Michaelmas 29 Eliz., Thomas Beverley (v) recovered in 
quare impedit, and before he had execution he was outlawed ; 
whereupon the Queen brought her writ of scire factas, in 
virtue ‘of the outlawry, for execution of the judgment. 
Walmesley, Serjeant, argued strongly that the writ could not 
B. lie, because, amongst other reasons, there was no privity in 
Fx: the Queen to sue out execution. 
m° and.they said that the Queen in the case aforesaid had suffi- 
e . cient, privity to.sue execution, because the chose, which had 
LE © been in the plaintiff, Beverley, was then vested in the Queen. 
5 4 To the same effect is Bac. Ab., Title. Scire Facias, B ; Title 

3 Qulary.D 3 (4). 3 


“Tn ‘Noone’ 8. use (w iy ait ai¢tion of debt was. brought in Lon- 
~ don against, one as.an executor, and, on‘ plea of plené admin- 
e. istravit, judgment was given for the plaintiff, who assigned 
Be the same to the’ Queen, whereupon a scire facias issued out 
 of.the’ ‘Exchequer. against the defendant into the county 
» Dorset.: “The. Sherif, returned nulla bona, &c., which setre 
_facias, was upon a corstat of goods in another county. It 
_ was agreed-by. all the Barons that the debt was well assigned 
to the, Queen, and. algo that’ the scire facias might issue forth 
of Snother court’than, where. the record of the judgment 
/ remained. - Citing that,case; Comyn; C-B. (Dig., Tit. Pleader 
8, 3, -Seire fascias uponsjudgment), says: “If a debt, 
* after recovery: in B, is assigned. to the King ga Aetdeecia 
may 4 issue nae of the Bexchequer,: 


At page ‘11, pl. xxviii, of Savile, the right of the Queen to 
4 * proceed on a debt assigned to her’ is thus recognised :—“ If 
© J.S. be indébted:to'J. D., who is in debt to the Queen, and 
= make over the bond of J. 8. to the Queen, process shall: be 
® awarded to inquire what goods and. chattels J. 8. had at the 
é Rae. time of dew MeN and ngs at. the time ar the making 


‘ie: oe Sir F, Moore, p; 241, 5 378. “ Bovriey’ 8 uilivay was afterwards 
ae’ reversed : Ibid, p, 249, pl. 42h ; but that does not affect the Jaw as laid 
» down inghis case...’ 

(w) 2 Leonard 67, Trin, 31 Eliz. ; Com‘ Digs Tit. _ Assignment D; and 
‘see York v, Allen, Savile, -p. 133, pl. ‘tex. Pasch. 86 Eliz. in the Bxchequer, 


Sed-tota curia contra eum, - 
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: 1868. In Beawmont’s Case (a) it was held by the Exchequer thay : 
ECY, oF . \ ; " 
Stare ron the Queen might have a scire facias upon a bond conditiongg 4 

INpIA 


» for the performance of covenants, which bond was assigned” ¥ 
Bounay to her by the obligee, who was her debtor. The cage | 
Lanpino & : . Sof. 4 
Suiprinc Co, Breadman v. Coles (y), and The Attorney General y, Poult. 
ney (2), show the validity of such assignments, notwithstang:: re 
ing the Stat. 7 Jac, I., ¢. 15. | 


Tn the course of his able judgment in.Cawthorne vy. Camps. 
bell (a), Eyre, C.B., says: ““ We held, upon.;very: solemn... 
argument, not a great while ago, that the King’s moiety: | 
recquered in, I believe, a popular action, as:soon as it was: fixed: F | 
and vested by judgment, became.a regular debt to the“: | 
Crown, dnd was within the Act of Harry the Highth, which BY 
entitles the Crown to be preferred in its execution as for a: | 
debt; so that the Crown’s interest in-the subject is very dis- 
tinetly marked ‘and affirmed,” ’ 


eer FRY NIALL II 


That case mentioned by’ Hyre, C.B., isthe stronges 
all‘of the dedisions which we have been able to discs 
in favour of the Secretary of. State. ~The action was a gui 
tam popular action brought by an‘informer. By him the: 
judgment was obtained. ‘There was not any assignment t 
the Crown, and tho mere: fact ‘that’ the Crown was beuefi- 
cially. entitled to the,-moiety.of the penalty recoyered ‘Dy 
the jud; ment, . was held to give precedence in its execution: | 
to. the Crowns. fra 76 Ast Ra we cv te af 


* Those cases, such as Cawthorné vi Campbell (0); The Attor=; 

ney. General v. Hallett (0); The Attorney “General v.. Kingston, — 

‘@, Adams vy. Fremantle {e), Lamb v. Gunman’ (f); in-which 4 

‘the Court of Exchequer has removed from ‘other courts” in- 

' to the Exchequer, suits. or proceedings in which’ the profit. 
of the Crown came in question, show that the Exchequer sets 
no importance upon’ the ‘ question. whether’ the Crewn..was: ni 

- actually a party to the suit or other proceeding, and considers - 

only whether the Crown is interested.: Sy Eine pet gh ag 


ener ts — pea 
Ps cd yi . 


(w) 2 Leonard 55, Trin, 29 Eliz, (y) Hobart 253. . 
é “ (z) Hardress 403, °°" “* (a) 1“Anst., p. 221.7 
(0). Anst., p. 205." (c) 15M. & W.97.° (a) 8 M, & W. 263. 
~(e) 2 Exch, 453, s: (f) Parker 143." - tgs 
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On the same principle, that court, in Ha parte Durrand (q), 
held that it might entertain an application to control the 
conduct of the Commissioners for auditing public accounts, 
with respect to a contract entered into by Durrand. with the 
Lords of the Treasury. . 


The test adopted by Lord Manners in Hu parte Usher (h); 
we think, affords a safe guide in the present case, which is 
the converse of that case,’ :The question with him was, does 
the money-go into the State Treasury ? That principle does 
not seem to be in conflict with any of the authorities, but ap- 

~ pears to/have been acted upon in several of them, especially 
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in the instance-mentioned by Fyre, C.B., in Oawthorne v. 


Campbell. The Secretary of State (who is very much in the 
. same‘position-as' the public’officer of a joint stock company, 
through “whom the company may sue and be sued, but’ is 
himself uninterested), we’ have seen, takes by the statutes 
~no beneficial interest, whatsoever in the money to arise from 
the judgment. It isindeed an item of casual revenue only, 
but, ‘for that, just-as: much as for an article of regular 
revenue, Byre, C. B., held, in Cawthorne vy. Campbell, that the 
King. was. entitled to. assert his prerogative to have the case 
moved into. and determined i in the Exchequer. 


The East India ‘tiem: at all: events down to the pass- 
ing ofthe Act 3°&4- Wm. IV., ¢. 85, were beneficially in- 
terested in the revenues of India, and, even after the passing 
of.that statute, and down to the close of their career as a 
governing power, in 1858, continued so interested to the 
extent of'the dividends on their capital stock ; yet we have 


: shown. that,. with. respect to. many items.of their revenue, they” 


were entitled'to the same advantages’ of suit as the Crown. 

The Secretary .of State, in Cétincil. has no interest whatever 
in the eevenue of India. Whatever rights the Crown had to 
any portion. of Indian revenue before 1858, it still has. Fur- 


oe (9), 3 Anst, 743. 

(h) Ubi supra. And sce the ‘observations ‘of Lord ‘Campbell i in Spooner 
y. Juddow, 4 Moo. Ind, App. 379, as to cinco going into the Treasury 
of the East India Company. te 


e 


ther, Sec, 2 of the statute of that year. (21 & 22 Viet., c, 106) - - 


bet ROMBAY. HIGH. COURT REPORTS, 


1808 yested in the Crown all the territorial and other = wh 
SRC. OF . cna x : : reve. fs 
Scare yor MUes of or ansing 1 India, and directed that all of thy 

: hose. 

a reyenues should be received not only for, but. in the nap 

1 


ee of, Her Majesty. 
Laxmxne& * : 
Smerrixe Co. ‘ ‘ : y iy 
The judgment debt in this case seems to us to fall withjy -% 
‘the W ords “ other revenues of or arising in India ;” and 4g 
jreceiving the same the Sderetary of State must, in obedience’, 
».  jto that enactment, do so both for and in the name of He; 
4 Majesty. Were we to hold that this judgment debt ‘is noj 
a debt due to the Crown, we could only. do so. upon grounds 
; ‘highly technical, and upon no_ satisfactory principle whatso~ 
Sever, and, as we think, in contravention of the Imperial 
Statute of 1858, The outlawry or assignment of a, judgment: 
-ereditor will, we have seen, so vest the judgment debt in the 
Crown as to entitle it to priority of execution. We cannot, 
ttribute ‘a less effect to the statute. : ‘The p pert 
debt is, under that statute, vested in the Queen. 4 
retary of State in Council cannot, to uuse the most’ carefully B 
measured language, be regarded as having even-so much Of 
property in that debt as the informer, -who was the plaintiff: 
inthe qui tam action ‘mentioned by Hyre, C.B.,.had vested: 
in him in the King’s moiety of the penalty, the. subject.of 
2 that action. “ The Secretary ‘of State in Council ‘has merely. 
; a power or capacity to sue and be sued, but has no-property 
$ in this ox pa other item, casual or regular, of the revenne 
“For these reasons, “we feel’ bound to decide, although in’ 
this particular , instance with-some reluctance, in’ favour of 
the priority of the Crown’ as represented by the Beoretary. of 
State in Council for. India. . In consequence of the opposite 
at by the eming@t and’ learned Judge, from | i 
this appeal has been: brought, ‘we. HBYe" 
fully to give “the grounds “of 


; 


opinion arrived 
_ whose decision 
., thought it our duty thus 
judgment. _ 


Judge so.faxr-as they: 
direct-that the judg- 
2 of the . ‘A 


We reverse the orders of the learned 
affect tho claim of the appellant, and wé dire t 
ment debt, in Suit No. 681 of 11867, be paid, ont. 


4 


. 
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assets of the Bombay Landing and Shipping Company, 1868 


ad si Biotic Suey, 
Timited, before any distribution is made amongst the other gran eae & 
' creditors of the company. Wee give no costs of this appeal, gee 
: Bombay 
Attorney for the appellants : Rh. V. Hearn (Government. Lannie & 
2 e Surerine Co, 
Solicitor). 
Attorneys for the respondent: Acland Prentis, § Bishop. 
: pal So 
Inve Mayonann Hirst Ruapymonzy. Jan, 81. 


“] nsoloent—Detaining Creitor Imprisonment —Eaeeution—Indian 
neg Insolvent Debtors’ Act. 


Wiikke: dee Sec. 51 of the Insolvent Debtors’ Act (11 and 12 Vict., ¢. 

21), it’ has been adjudged ‘that an‘ insolvent shall be forthwith discharged 
* from-all-his debts, &c. except: as to-certain specified debts, and as to these’ 
that.he shall be- discharged so soon as he shall have been in. custody, at 
the suitof the person or persons who shall'be creditor or creditors for the 
. same-respectively, for such period as the Court shall direct. 


“Such -an order’ of: adjudication does not in itself operate as'an order for 
~ the imprisonment, of the insolvent, but the detaining ereditor,\if he wishes 
to atrest or detain the insolvent -for such period, must (if he haye not 
already done: 80) Peek himself i ina position to issue execution against 
’ the: insglyent. : 

g ee. 


‘ANCHARJI HIRJT RWADYMONEY: mat lieth 
~ the custody ‘of: the Marshal of ‘the County Gaol, under’ ‘ 
a writ ‘of habeas conpus dated the. 30th of Ji anuary 1868, 


The Clark of the Orown (J. Marvistt) read a warrant, dated 
he 30th of November 1867, ‘under. which’ the prisoner had 
been’ “imprisoned - in the County ( Gaol on tho criminal side 
for two calendar air aa for an 1 offence under Sec. 50 of the 
Tusolvenit Debiors’ Act, 


- “He algo read. an. ade of to's same date shinai by Tucker, J, 
‘ge sitting as Commissioner in Insolvency, whereby -he directed 
"#. that te said Manchayji Hirji Readymoney should be ‘dis- 
charged forthwith as to. all the debts, and. liabilities men- 
tioned in his schedule, save as to, the ‘debt due to H, and * 
Rm AY Berens ; and ag to that, debt, that he should be discharged ie ) 
ae #0’ soon a8 ho should have been in custody for six calendar: ile Seek a: 
‘s mouths in the County Gaol, on the Civil Side, at the suit of F 


